
IN THE COURT OF THE JUDICIAL MAGISTRATE, 1ST CLASS, SONITPUR

Misc Case No. 102/09

Smt. JumaBiswas…………….……………..……………………………Petitioner-v-ShriAnandaBiswas…………………………..…………………….Opposite Party

PRESENT :PanchaliShyam,Judicial Magistrate, 1st Class,Sonitpur.

For the Petitioner : ShriPramod Ch. Sharma, AdvocateShriRanupPandit, AdvocateSmt. NibeditaLahkar, AdvocateSmt. Gita Haloi, Advocate
For the Opposite Party : Smt. DulumoniSingha, Advocate

Date of Hearing : 19-03-10, 20-04-11, 11-05-11, 01-07-11, 01-11-12, 01-03-13Date of Argument : 25-03-13Date of Order : 30-03-13
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ORDER  u/s 125, CrPC

1. The case of petitioner is that she got married to the opposite party on 12-02-2008 according to Hindu rites and customs, after which she took to residing in his house as his wife.  A year went by well but thereafter, the opposite party and his family members started inflicting physical and mental torture on her in order to harass her for dowry.   The petitioner also conceived in the meantime but the opposite party did not take her for any medical treatment and also tried to abort the foetus. 
2. It is alleged that on 28-08-2008, the opposite party, along with his elder brother-Shri  Krishna  Biswas,  sister-in-law  Smt.  KalpanaBiswas  and  mother-Smt. DukhiBiswas,  on  the  pretext  of  taking  her  to  a  doctor,  took  her  instead  to LoknathGopinathBordoloi  mental  hospital  with  the  ill-intention  of  getting  her admitted  therein.   The  petitioner  telephonically  informed  her  brother-ShriBikramSarkar.   The  latter  arrived  with  her  mother  and  no  sooner  had they arrived did the opposite party and his family members shoved the petitioner onto the  ground  and  took  off  in  their  van.    Her  brother  and  mother  brought  the petitioner home and got her treated. 
3. Ever  since,  the  petitioner  has been residing  in her  parental  home and has been blessed with a daughter.    The opposite party never looked up on the petitioner since the day she was forced to go to her parental home and has also not fended for  her.  The opposite party was informed when his daughter was born.    Even then he did not inquire about them or shoulder any expenses.   He never came even to see the child.    The petitioner filed the instant petition on 19-06-2009, stating that she has neither any source of income nor the capacity to earn.  Although married, she has  become  a  burden  to  her  old  aged  parents,  who  have  meagre  incomeand expenses on raising the child have also got added.   The petitioner stated that the opposite party owns a grocery shop,  a tent-house and other diverse business from which he has a monthly income of Rs. 25,000/- to Rs. 30,000/- per month.    The petitioner claimed Rs. 5,000/- for herself and Rs. 3,000/- for her child,  per month, from the opposite party and hence, the instant case. 
4. The opposite party contested the case by filing written statement, wherein he stated that he or his family members had never committed any atrocities on the petitioner.  He stated that he had got the petitioner treated at SotiaPrathomikSwasthya Kendra and he annexed a copy of medical document.  He denied taking her to any mental hospital.  The opposite party stated that the petitioner would leave the house at her  own will and they would have to fetch her back from her parental home.  He stated that the petitioner never performed her duties.  The opposite party further stated that the petitioner never agreed to come back even though his brother and his wife,  had gone to fetch her and had instead threatened to file a case against him should he not live with her as ‘Ghar-Jamai.’  He also stated that the petitioner was working prior  to  her  marriage.   He  stated  that  he  lives  in  a  joint  family.    Contrary  to  averments made in the petition, he stated that he only has a ‘Paan’ shop from which  he earns around Rs. 12,000/- per year. He stated that he does not have the capacity to pay a monthly allowance of Rs. 8,000/- per month to the petitioner as he suffers from asthma and is living on medication.  He stated that the opposite party herself  called her family members to the matrimonial home on pretext of seeing a good doctor in her pregnant stateand went off to the parental home.  The opposite party denied that he neglected to maintain his wife or that he never looked up on his wife 
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and child.  He stated that his wife is always welcome whenever she desires to come back to her matrimonial home with her child. 

ISSUES FOR DETERMINATION

5. During hearing of the case, the petitioner led evidence of three witnesses while the opposite  party examined two.    The issues which arise for determination are as  follows:-
(i) Whether the  opposite  party neglected to maintain the petitioner  and the child, who are his wife and daughter ;
(ii) Whether the petitioner is unable to maintain herself and the child ; and
(iii) Whether the petitioner deserves maintenance for herself and the child from the opposite party.  

DISCUSSION, DECISION AND REASONS THEREOF:

ISSUE NO. 1 

6. The petitioner, Smt. JumaBiswas, presently resides in her matrimonial home with her girl child.  She admittedly went to her parental home during state of pregnancy and  her  daughter  was  also  delivered  there.   The  opposite  party  alleged  that petitioner is mentally unsound and that he had informed MahilaSamiti and also her family members to take her to doctor.  An altercation ensued and a situation was created and thereafter, her family members took her home. The opposite party has not shown that petitioner went off to her parental home of her own accord. He has  alleged that she is mentally unsound and that being so, the opposite party is himself barred from making these kind of allegations on a mentally unsound person.  If the  petitioner did not work properly in her matrimonial home and behaved in an unruly manner,  then  the  same  is  reasoned  out  on  grounds  of  mental  unsoundness,  as alleged by opposite party himself.   Therefore, it cannot be said that the petitioner wilfully deserted the opposite party or that opposite party is justified in not fending for his wife and child.   
7. The opposite party admitted during cross-examination that since last four years he has not paid anything towards expenses of his child.  He has also not shown that he  
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has maintained his wife either during this period. As no fault can be ascribed to the  petitioner  for being in her parental  home presently,  it  is  apparent  that opposite party  has neglected  to  maintain  his  wife  and child.   The  opposite  party  himself admitted that he has not  borne any expenses of his daughter, who is around four years of age at the moment.   Therefore, this issue is decided in the affirmative. 
ISSUE NO. 2

8. The petitioner has been living with her parents ever since she had to come to her  parental  home  during  state  of  pregnancy,  on  grounds  of  imputation  of  mental unsoundness.   It  has not  been brought about in evidence that  opposite  party  is working  somewhere  or  earning  anything.  Petitioner  has  also  stated  that  she  is dependent on her old aging parents with meagre income for herself and for raising her daughter.    In any case, if petitioner is indeed mentally unsound, as alleged by the opposite party, she is not in any fit capacity to work and have income of her own.    Hence, this issue is also decided in the affirmative. 
ISSUE NO. 3

9. The law binds a man to maintain his wife, children and parents.   There are no two  ways about it.  Therefore, with issues no. 1 and 2 being decided in the affirmative, it  is absolutely clear that the petitioner deserves maintenance from the opposite party for herself and her daughter and it is also essential that the opposite party should provide maintenance to them.    Having married the petitioner, it is the bounden duty of the opposite party to maintain her and his children.   It is a responsibility which he has undertaken under the vows of marriage and an obligation which he has to shoulder.  It is not a joke that a man will marry a woman and then leave her on the breadline with his child simply because she is allegedly mentally unsound. Unsoundness of mind is not a ground for declining to maintain his wife and his child.  The opposite party, who is father of hisfour year old child, has also not shouldered any responsibility of being a father.  There is no excuse for that. Sec.125, CrPC, is quite clear that any person, with sufficient means, has to maintain his wife and child, who are unable to maintain themselves.  The petitioner and her daughter definitely  deserves maintenance from the opposite party, who is husband of the petitioner and father of her daughter.  This issue, therefore, is decided in the affirmative as well.
10. The cumulative effect of decisions in all these issues is that the case of  petitioner is  proved by preponderance of probabilities.

11. The petitioner has stated that the opposite party owns a grocery shop, a tent house and has other business from which he earns around Rs. 25,000/- to Rs. 30,000/- per  month.   The opposite party stated that he has only a paan shop from which he earns around Rs. 12,000/- per month.   No documentary evidence has been exhibited by opposite  party  in support  of  his  proof  of  income.    Although the opposite  party 
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pleaded that  he  suffers  from  asthma  and is,  therefore,  not  in  a  fit  condition  to  maintain his wife and child, he ought to have thought about it prior to entering into marriage  with  her.    The  opposite  party  cannot  be  allowed  to  shirk  from  his responsibility of maintaining his wife and daughter when he married the petitioner despite his asthmatic condition and also begot a daughter from her.   He,  cannot,  thereafter, leave them like that to fend for themselves without any source of income.  Therefore, a monthly maintenance allowance of  Rs. 3,501/- for the petitioner  and of Rs. 2,501/- for the girl child per month, ie a total of Rs. 6,002/- per month appears sufficient in this case to meet the ends of justice.
12. With the aforesaid observations, I hereby direct that the opposite party, Shri Ananda Biswas,  shall  pay  maintenance  allowance  towards  his  wife  @  Rs.  3,501/-  per mensemand Rs 2,501/- per month towards his daughter, ie Rs.6,001/- per month in total, with effect from the date of this petition.
13. Petition of  Smt. JumaBiswas, the petitioner,  is, therefore,  allowed.  Given under my hand and the seal of this court on this, the 30th day of March, 2013.

Judicial Magistrate,
1st class,  Sonitpur.
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